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'"" SCHEDULE .
MAXIMUM FEES.

[ See sub-section (1) of section 71]

Document or act in respect

of which the fee is payable. Maximunn fee

Statement under section 58..... Forty-five kyats.
Statement under section 60..... Fifteen kyats.
Intimation under section 61..... Fifteen kyats.
Intimation under section 62..... Fifteen kyats.

Notice under section 63..... Fifteen kyats.
Application under section 64..... Fifteen kyats.
Inspection of the register of firms | Ten kyats for inspecting

under sub-section (I) of section 66.

Inspection of documents relating
to a firm under sub-section (2) of

section 66.

Copies from the register of firms.

one volume of the register.

Ten kyats for the inspec-
tion of all documents

relating to one firm.

Five kyats for each hundred
words or part thereof. "
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THE PARTNERSHIPACT
( 1st October,1932)
CHAPTER - (1)
PRELIMINARY

2.In this Act,unless there is anything repugnant in the sub-

ject Definitions.or context:_ Definitions.

(a) an "act of a firm" means any act or omission by
all the partners, or by any partner or agent of the
firm which gives rise to a right enforceable by or

against the firm;

(b) "business" includes every trade, occupation and

profession;

(c) "prescribed"means prescribed by rules made

under this Act;

(d) "third party" used in relation to a firm or to a
partners therein,means any person who is not a

partner in the firm; and
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(e) expression used but not defined in this Act
and defined in the Contract Act shall have the

meanings assigned to them in that Act.3.

CHAPTER- (II')
THE NATURE OF PARTNERSHIP

4. "partnership" is the relation between persons

who have agreed to share the profits of a business car-

Definition of
"partnership”
"partner”

"firm"and Persons who have entered into partnership

"firm name".

ried on by all or any of them acting for all.

with one another are called individually "partners"and
collectively "a firm" and the name under which their

business is carried on is called the "firm name".

5. Therelation of partnership arises from contract

Partnership
not created
by status

and not from status:
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and, in particular, the members of a Hindu undi-
vided family carrying on a family business as such, or
a Myanmar Buddhist husband and wife carrying on
business as such, are not partners in such business.

6. In determining whether a group of persons is
not a firm, or whether a person is or is not a partner in
a firm, regard shall be had to the real relation between
the parties, as shown by all relevant facts taken together.

Explanation I. The sharing of profits or of gross
returns arising from property by persons holding a joint
or common interest in that property does not of itself
make such persons partners.

Explanation 2. The receipt by a person of a share
of the profits of a business, or of a payment contingent
upon the earning of profits or varying with the profits
earned by a business, does not of itself make him a
partner with the persons carrying on the business.

and, in particular, the receipt of such share or pay-

ment:
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(a) by a lender of money to persons engaged

or about to engage in any business;

(b) by a servant or agent as remuneration;

(c) by the widow or child of a decesed partner
as annuity; or

(d) by a previous owner or part owner of the
business, as consideration for the sale of

the goodwill or share thereof,

does not of itself make the receiver a partner with

the persons carrying on the business.

7. Where no provision is made by contract between

the partners for the duration of their partnership, or for Partnership
at will.

the determination of their partnership, the "partnership
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is partnership at will".

8. A person may become partner with another per-

son in particular. adventures or undertakings.
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CHAPTER - (IIT)
RELATIONS OF PARTNERS TO
ONE ANOTHER

9. Partners are bound to carry on te business of
the firm to the greatest common advantage, to be just
and faithful to each other, and to render true accounts
and full information of all things affecting the firm to

any partner or his legal representative.

10. Every partner shall indemnify the firm for any

loss caused to it by his fraud in the conduct of the busi-
ness of he firm.

11. (I) Subject to the provisions of this Act, the
mutual rights and duties of the partners of a firm may
be determined by contract between the partners, and
such contract may be express or may be implied by a

course of dealing.

Such contract may be varied by consent of all the

General
duties of
partners.

Duty to
indemnify
for

loss caused
by fraud.

Determina-
tion
of rights
and duties of
partners by
contract
between the
partners.
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partners, and such consent be express or may be im-

plied by a course of dealing.

(2) Nowithstanding anything contained in section
Agreements

inrestraint 27 of the Contract Act, such contreacts may provide
of trade.
that a partner shall not carry on any business other than

that of the firm while he is a partner.

12. Subject to contract between the partners: -
The conduct

of the (a) every partner has aright to take part in the

business.
conduct of the business;

(b) every partner is bound to attend diligently
to his duties in the conduct of the busi-

ness,;

(c) any difference arising as to ordinary mat-
ters connected with the business may be
decided by a majority of the partners, and

every partner shall have the right to ex
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press his opinion before the matter is decided, but no
change may be made in the nature of the
business without the consent of all the
partners: and
(7)) every partner has a right to have access to
and to inspect and copy any of the books

of the firm.

13. Subject to contract between the partners: -

Mutual
(a) a partner is not enitled to receive remunera- rights and

. . . . liabilities.
tion for taking part in the conduct of the business;

(b) the partners are entitled to share equally in the
profits earned, and shall contribute equally to the losses
sustained by the firm;

(c) where a partner is entitled to interest on the
capital subscribed by him such interest shall be pay-

able only out of profits;

(d) apartner making for the purposes of the busi-

ness any payment or advance beyond the amount of


http://www.cherrythitsar.org

http://www.cherrythitsar.org

2905cpdcd: madpoes o@

gﬁ%ﬁ@éﬂ o%spogg saoeogogmalxéi 20607
DEdge§od cSeiimdroaentelgpEiad(gé:
ofgopdey ...

2290508B8i0055 pobapbefidl oSoos

9dgpdedd [3pdqodeanigopdmnlge
oprp§Sadoopigoopdi

opl 9200608 2:gigCiglerdoopd 0€pEA3 %ec0d

22007g)

(00) 5200808088t0055 p6o§i08038

sagf&fésai&a‘jééngacﬁspogg o’loéc\g&ﬁéesooégcﬁooé
et 909 36fFogch adkghodeon

()

()

200608gpipd %008mdcsieqqoopd
wfgodsagiiepl pSoppdy geoqaadad
fepbealgé sagodopbedicl grsdefgtip:
dpeopd: PBoppdgoYdqeed

22006080 &B:0pd 88c0ragianpy ©opd
egqtioneil 08 920%qABeEIYE woack
dp safgodeaghiepigod eorqepd
220000808Fi0pd cwde§iadgepsacyed 88
601098295 060 WPHe0PdegqE0m3
egoo&'googsp o%eo?og @loogeozeg 03862


http://www.cherrythitsar.org

http://www.cherrythitsar.org
Jo SteoSeaw)
capital he has agreed to subscribe, is entitled to inter-

est thereon at the rate of six percent, per annum;

(e) the firm shall indemnify a partner in respect
of payments made and liabilities incurred by him: --
(1) in the ordinary and proper conduct of the
business, and
(i1) in doing such act, in an emergency, for
the purpose of protecting the firm from
loss, as would be done by a person or or-
dinary prudence, in his own case, under

similar circumstances; and

(f) apartner shall indemnify the firm for any loss
caused to it by his wilful neglect in the conduct of the

business of the firm.

14. Subject to contract between the partners, the

The Property

of the firm . PrOperty of the firm included all property and rights

and interests in property originally brought into the
stock of the firm, or acquired, by purchase or other-

wise, by
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or for the firm, or for the purposes and in the course of
the business of the firm, and includes also the good-
will of the business.

Unless the contrary intention appears, property and
rights and interests in property acquired with money
belonging to the firm are deemed to have been acquired

for the firm.

15. Subject to contract between the partners, the

Application

property of the firm shall be held and used by the part- o the pro-
f th

ners exclusively for the purposes of the business. pertgrfn_t )

16. Subject to contract between the partners:

Personal pro-
fits earned
by partners.

(a) if a partner derives any profit for himself
from any transaction of the firm, or from
the use of the property or business con-
nection of the firm or the firm name, he

shall account for that profit and pay it to
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the firm;

(b) if a partner carries on any business of the
same nature as an competing with that of
the firm, he shall account for and pay to
the firm all profits make by him in that

business.

17. Subject to contract betweeen the partners:

Rights and
duties of
partners

after a
change in
the firm.

after the
expiry of the
term of the
firm, and

(a) where a change occurs in the constituition
of a firm, the mutual rights and duties of
the partners in the reconstituted firm re-
main the same as they were immediately

before the change, as far as may be;

(b) where a firm constituted for a fixed term
continues to carry on business after the ex-
piry of that term, the mutual rights and duties
of the partners remain the same as they were

before the expiry, so far as they may be con


http://www.cherrythitsar.org

http://www.cherrythitsar.org

2905cpdcd: madpoes J9
oo o Senghcbencfigills ompobegbcfi oo

(3) 220080860 d 22006c00csisé sadpmron:
cfgootigCaafitlgbecr pbodiorbapa? apbape
€ B2eodofnpd mBolarbesioqdoed
ofimgliorscach cofegily wpoberbols
st

ool se00doemagigts [goodoopdodoupadsaccondd
22007g)
) c(m)sa?o5ag5c$:§ooé:c’eogé elgoéicdfgé:
e Soded Bloshegiop sged
2290808 ep: ©8c§rpé m0odolmgliglicia
RS oB8g8eprsd omofepiangS oegod:
>8=:3j§op¢ Jeppadeateprgdoropep:
oo

(3) 20cBecdontonpy wadmbiommcosacydd §.opd:
gaoeof)c\eacggcﬁ a)ﬁzwé 8’30205025C$:ooé 0383
m"sm&mmﬁ‘%s‘;” oocﬁoo&mmaﬁs@:@:eﬁocﬁ 0280%»:
Beegoodsrg0lepicr -
68835 episd 030§ socﬁmcﬁesooggcﬁagjg saoeooogqlo:
QP 229E:98: 3CaCupisCoro§emien
oém&qcﬁqmecﬂoaé 9303080280%§§ oacﬁe%&

opdaelopisagadepis cd0dp38Eog 3od


http://www.cherrythitsar.org

http://www.cherrythitsar.org

J6 SteoSeaw)

sistent with the incidents of partnership at will; and

(c) where a firm constituted to carry out one or

more adventures or undertakings, carried out

other adventures or undertakings, the muture Vere additio-
nal under-

rights and duties of the partners in respect takings are
carried out.

of the other adventures or undertakings are
the same as those in respect of the original

adventures or undertakings.
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CHAPTER - ( IV)
RELATIONS OF PARTNERS TO
THIRD PARTIES

18. Subject to the provisions of this Act, a partner
Partner to be
agent of the js the agent of the firm for the purposes of the business

firm.
of the firm.

19. (I) Subject to the provisions of section 22, the
Implied

authority of act of a partner which is done to carry on, in the usual
partner as
agent of the way, business of the kind carried on by the firm, binds
firm.
the firm.
The authority of a partner to bind the firm con-

ferred by this section is called his "implied authority".

(2) In the absence of any usage or custom of trade
to the contrary, the implied authority of a partner does

not empower him to:

(a) submit a dispute relating to the business of the

firm to arbitration;
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open a banking account on behalf of the firm in
his own name;
compromise or relinquish any claim or portion
of a claim by the firm;
withdraw a suit or proceeding filed on behalf
of the firm;

admit any liability in a suit or proceeding aganist
the firm;

acquire immoveable property on behalf of the
firm;
transfer immoveable property belonging to the
firm; or

enter into parntership on behalf of the firm.

20. The partners in a firm may, by contract between

the partners, extend or restrict the implied authority of

any partner.

Notwithstanding any such restriction, any act done

by a partner on behalf of the firm which falls within his

implied authority binds the firm, unles the person with

whom he is dealing knows of the restriction or does

Extension
and restric-
tion of
partner's
implied
authority.
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not know or believe that partner to be a partner.

21. A partner has authority, in an emergency, to do

Partner's 411 such acts for the purpose of protecting the firm from
authority in

an emergency Joss as would be done by a person of ordinary pru-

dence in his own case, acting under similar circum-

stances, and such acts bind the firm.

22. In order to bind a firm, an act or instrument

Mode of  done or executed by a partner or other person on be-
doing act to

bind firm.  half of the firm shall be done or exectued in the firm

name, or in any other manner expressing or implying

an intention to bind the firm.

Effect of
admissions
by a partner.

23. An admission or representation made by a part-

ner concerning the affairs of the firm is eidence against
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the firm, if it is made in the ordinary course of busi-

ness.

24. Notice to a partner who habitually acts in the
business of the firm of any matter relating to the af-
fairs of the firm operates as notice to the firm, except
in the case of a fraud on the firm committed by or

with the consent of that partner.

25. Every partner is liable, jointly with all the other
partners and also severally, for all acts of the firm done

while he is a partner.

26. Where, by the wrongful act or omission of a
partner acting in the ordinary course of the business of

a firm, or with the authority of his partners, loss or

Effect of
notice to
acting
partner.

Liability of
a partner
for acts of
the firm.

Liability of
the firm for
wrongful acts
of a partner.
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injury is caused to any third party, or any penalty is

incurred the frim is liable therefor to the same extent

as the partner.
27. Where: —
Liability of (a) a partner acting within his apparent au-
firm for . .
misapplica- thority received money or property from
tion by . . el
thir lies it; or
pariners. a third party and misapplies

(b) afirm in the course of its business received
money or property from a third party, and
the money or property is misapplied by
any of the partners while it is in the cus-
tody of the firm the firm is liable to make
good the loss.

28. (I) Any one who by words spoken or written

Holding out. OF by conduct represents himself, or knowingly per-
mits himself to be represented, to be a partner in a

firm, is liable as a partner in that firm to any one who

has on the faith of any such representation given credit

to the firm, whether the person representing himself

or
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represented to be a partner does or does not know that
the reperesentation has reached the person so giving

credit.

(2) Where after a partner's death the business is
continued in the old firm name, the continued use of
that name or of the decreased partners' name as a part
thereof shall not of itself make his legal representative
or his estate liable for any act of the firm done after his
death.

29. (I) A transfer by a partner of his interest in the
firm, either absolute or by mortgage, or by the cre-

ation by him of a charge on such interest, does not

entitle the transferee, during the continuance of the Rights of

transferee of

firm, to interfere in the conduct of the business, or to , partner's

require accounts, or to inspect the books of the firm,
but entitles the transferee only to receive the share of

profits of the transferring partner, and the transferee

shall ac
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admitted to
the benefits
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cept the account of profits agreed to by the partners.
(2) If the firm is dissolved or if the transferring
partner ceases to be a partner, the transferee is entitled
as against the remaining partners to receive the share
of the assets of the firm to which the transferring part-
ner is entitled, and, for the purpose of ascertaining that
share, to an account as from the date of the dissolu-

tion.

(30) () A person who is a minor according to the
law to which he is subject may not be a partner in a
firm, but, with the consent of all the partners for the
time being, he may be admitted to the benefits of
partnersip.

(2) Such minor as aright to such share of the prop-
erty and of the profits of the firm as may be agreed
upon, and he may have access to and inspect and copy
any of the accounts of the firm.

(3) Such minor's share is liable for the acts of the
firm, but the minor is not personally liable for any such

act.
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(4) Such minor may not sue the partners for an ac-
count or payment of his shares of the property or profits
of the firm, save when severing his connection with the
firm, and in such case the amount of his share shall be
determined by a valuation made as fas as possible in
accordance with the rules contained in section 48.

Provided that all the partners acting together or any
partner entitled to dissolve the firm upon notice to other
partners may elect in such suit to dissolve the firm, and
thereupon the Court shall proceed with the suit as one
for dissolution and for settling accounts between the
partners, and the amount of the share of the minor shall

be determined along with the shares of the partners.

(5) At any time within six months of his attaining
majority, or of his obtaining knowledge that he had been
admitted to the benefits of partnership, whichever date
is later, such person may give public notice that he has
elected to become or that he has elected not to become
a partner in the firm, and such notice shall determine
his
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position as regards the firm.
Provided that, if he fails to give such notice, he
shall become a partner in the firm on the expiry of the

said six months.

(6) Where any person has been admitted as a mi-
nor to the benefits of partnership in a firm, the burden
of proving the fact that such person had no knowledge
of such admission until a particular date after the ex-
piry of six months of his attaining majority shall lie on

the person asserting that fect.

(7) Where such person becomes a partner: —

(a) his rights and liabilities as a minor con-
tinue up to the date on wich he becomes a
partner, but he also becomes personally
liable to third parties for all acts of the firm
done since he was admitted to the ben-

efits of
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partnership; and

(b) his share in the property and profits of
the firm shall be the share to which he

was entitled as a minor.

(8) Where such person elects not to become a

partner: —

(a) his rights and liabilities shall continue to
be those of a minor under this section up
to the date on which he gives public no-

tice;

(b) his share shall not be liable for any acts
of the firm done after the date of the no-

tice; and

(c) he shall be entitled to sue the partners
for his share of the property and profits

in accordance with sub-section (4).

(9) Nothing in sub-section (7) and (8) shall af-

fect the provisions of section 28.
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CHAPTER (V)
INCOMING AND OUTGONG
PARTNERS

31. (I) Subject to contract between the partners

Introduction gnd to the provisions of section 30,no person shall be
of a partner.

introduced as a partner into a firm without the consent

of all the existing partners.

(2) Subject to the provisions of section 30, a per-
son who is introduced as a partner into a firm does not
thereby become liable for any act of the firm done be-

fore he became a partner.

32. (I) A partner may retire: —
Retirement (a) with the consent of all the other partners;
of a partner.
(b) in accordance with an express agreement
by the partners; or
(c) where the partnership is at will, by giving

notice in writing to all the other partners
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of his intention to retire.

(2) A retiring partner may be discharged from any
liability to any third party for acts of the firm done
before his retirement by an agreement made by him
with such third party and the partners of the reconsti-
tuted firm, and such agreement may be implied by a
course of dealing between such third party and the re-
constituted firm after he had knowledge of the retire-

ment.

(3) Notwithstanding the retirement of a partner
from a firm, he and the partners continue to be liable
as partners to third parties for any act done by any of
them which would have been an act of the firm if done
before the retirement, until public notice is given of

the retirement.

Provided that a retired partner is not liable to any
third party who deals with the firm without knowing

that he was a partner.

(4) Notices under sub-section (3) may be given by
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the retired partner or by any partner of the reconsti-
tuted firm.

33. (I) A partner may not be expelled from a firm
by any majority of the partners, save in the exercise in
good faith of powers confered by contract between the

partners.

(2) The provisions of sub-section (2), (3) and (4)
of section 32 shall apply to an expelled partner as if he

were a retired partner.

34. (I) Where a partner in a firm is adjudicated an
insolvent he ceases to be a partner on the date on which
the order of adjudication is made, whether or not the

firm is thereby dissolved.

(2) Where under a conract between the partners
the firm is not dissolved by the adjudication of a part-

ner as an insolvent, te estate of a partner so adjudi
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cated is not liable for any act of the firm, and the firm
is not liable for any act of the insolvent, done after the

date on which the order of adjudication is made.

35. Where under a contract between the partners . ..
Liability of
the firm is not dissolved by the death of a parter, the ~ ©state of
deceased
estate of a deceased partner is not liable for any act of partner.

the firm done after his death.

36. (I) An outgoing partner may carry on a busi- Rights of

ness competing with that of the firm and he may ad- ~ °“g°ing
partner to

vertise such business, but, subject to contract to the carry on
competing

business.

contrary, he may not: —
(a) use the firm name;

(b) represent himself as carrying on the business

of the firm; or

(c) solicit the custom of persons who were deal
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ing with the firm before he ceased to be a partner.

(2) A partner may make an agreement with his part-
ners that on ceasing to be a partner he will not carry on
any business similar to that of the firm witin a speci-
fied period or within specified local limits; and
nowithstanding anything contained in section 27 of the
Contract Act, such agreement shall be valid if the re-

strictions imposed are reasonable.

37. Where any member of a firm has died or oth-
erwise ceased to be a partner, and the surviving or con-
tinuing partners carry on the business of the firm with
the property of the firm without any final settlement
of accounts as between them and the outgoing partner
or his estate, then in the absence of a contract to the
contrary, the outgoing partner or his estate is entitled
at the option of himself or his representatives to such
share of the profits made since he ceased to be a part-

ner as may be attributable to the use of his
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share of the property of the firm or to interest at the
rate of six percent, per annum on the amount of his

share in the property of the firm.

Provided that where by contract between the part-
ners an option is given to surviving or coninuing part-
ners to purchase the interest of a deceased or outgoing
partner, and that option is duly exercised, the estate of
the deceased partner, or the outgoing partner or his
estate, as the case may be, is not entitled to any further
or other share of profits; but if any partner assuming
to act in exercise of the option does not in all material
respects comply with the terms thereof he is liable to

account under the foregoing provisions of this section.

38. A continuing guarantee given to a firm, or to a
third party in respect of the transactions of a firm, is,

in
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Revocation N€ absence of agreement to the contrary, revoked as

of continuing
guarantee by
change in
firm.

to future transactions from the date of any change in

the constitution of the firm.
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CHAPTER (VI)

DISSOLUTION OF A FIRM
39. The dissolution of partnership between allthe .. ..
partners of a firm is called the "dissolution of the firm". ~ °f & ™
40. A firm may be dissolved with the consent of .. ;.. -
all the partners or in accordace with a conract between by;f;:e'

the partners.

41. A frim is dissolved —
(a) by the adjudication of all the partners or Compulsory
of all the partners but one as insolvent, or dissolution.
(b) by the happening of any event which
makes it unlawful for the business of the
firm to be carried on or for the partners to
carry it on in partnership.
Provided that where more than one separate ad-

venture or undertaking is carried on by the firm, the

illegality of one or more shall not of itself cause the
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dissolution of the firm in respect of its lawful adven-

tures and undertakings.

Dissolution 42. Subject to contract between the partners, a firm

on the
happening 18 dissolved: —
coziiflegr;fges (a) if constituted for a fixed term, by the ex-
piry of that term;

(b) if constituted to carry out one or more
adventures or undertakings, by the
completion there of;

(c) by the death of a partner; and

(d) by the adjudication of a partner as an insol
vent.

Dissclution 43. (I) Where the partnership is at will, the firm
b;a;‘t‘:lt;rc;:f may be dissolved by any partner giving notice in writ-

atwill.  ing to all the other partners of his intention to dissolve
the firm.
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(2) The firm is dissolved as from the date men-
tioned in the notice as the date of dissolution or, if no

date is so mentioned, as from the date of the commu-

nication of the notice.

44. At the suit of a partner, the Court may dissolve

Dissolution
a firm on any of the following grounds, namely: — by the Court.

(a) that a partner has become of unsound mind,
i n
which case the suit may be brought as well by
the next friend of the partner who has become

of unsound mind as by any other partner;

(b) that a partner, other than the partner suing, has
become in any way parmanently incapable of

performing his duties as partner;

(c) that a partner, other than the partner suing, is
guilty of conduct which is likely to affect
prejudicially the carrying on of the business,

regard being had to the nature of the business;

(d) that a partner, other than the partner suing,
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wifully or persistently commits breach of
agreements relating to the management of the
affairs of the firm or the conduct of its busi-
ness, or otherwise so conducts himself in mat-
ters relating to the business that it is not rea-
sonably practicable for the other partners to

carry on the business in partnership with him;

that a partner, other than the partner suing,
has in any way transferred the whole of his
tnterest in the firm to a third party, or has al-
lowed his share to be charged under the provi-
sions of rule 49 of Order XXI of the First
Schedule to the Code of Civil Procedure, or
has allowed it to be sold in the recovery of
arrears of land-revenue or of any dues
recoverable as arrears of land-revenue due by

the partner;

that the business of the firm canot be carried

on save at a IOSS; or

on any other ground which renders it just and

equitable that the firm should be dissolved.
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45. (I) Notwithstanding the dissolution of a frim,

the partners continue to be liable as such to third par- Liability

. . fi ts of
ties for any act done by any of them which would have ;;:gler:

. . . . done after
been an act of the firm if done before the dissolution dissolution.
until public notice is given of the dissolution:

Provided that the estate of a partner who dies, or
who is adjudicated in insolvent, or of a partner who,
not having been known to the parson dealing with the
firm to be a partner, retired from the firm, is not liable
under this section for acts done after the date on which
he ceases to be a partner.
(2) Notices under sub-section (I) may be given
by any partner.
46. On the dissolution of a firm every partner
. L. . . Right of
or his representative is entitled, as against all the other 5rers to
. . have business
partners or their representatives, to have the property  youndup
. 4 < g eqe afte
of the firm appliedin payment of the debts and liabili- dissolutrion.

ties of the firm, and to have the surplus distributed
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among the partners or their representatives according

to their rights.

47. After the dissolution of a firm the authority of
each partner to bind the firm, and the other mutual
rights and obligations of the partners, continue not-
withstanding the dissolution, so far as may be neces-
sary to wind up the affairs of the firm and to complete
transactions begun but unfinished at the time of the
dissolution, but not otherwise:

Provided that the firm is in no case bound by the
acts of a partner who has been adjudicated insolvent;
but this proviso does not affect the liability of any per-
son who has after the adjudication represented him-
self or knowingly permitted himself to be represented

as a partner of the insolvent.
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48. In settling the accounts of a firm after dissolu-
tion the following rules shall, subject to agreement by

the partners, be observed: —

(a) Losses, including deficiencies of capital, shall
be paid first out of profits, next out of capital,
and, lastly, if necessary, by the partners indi-
vidually in the proportions in which they were

entitled to share profits.

(b) The assets of the firm, including any sums
contributed by the partners to make up defi-
ciencies of capital, shall be applied in the fol-

lowing maner and order: —

(1) inpaying the debts of the firm to third par-
ties;
(i1) in paying to each partner rateably what is

due to him from the firm for advances as

distinguished from capital;

(iii) in paying to each partner rateably what is

due to him on account of capital; and

Mode of
settlement of
accounts
between
partners.
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(iv) the residue, if any, shall be divided among
the partners in the proportions in which

they were entitled to share profits.

49. Where there are joint debts due from the firm, and
also separtate debts due from any partner, the property
of the firm shall be applied in the first instance in pay-
ment of the debts of the firm, and, if there is any sur-
plus, then the share of each partner shall be applied in
payment of his separate debts or paid to him. The sepa-
rate property of any partner shall be applied first in
the payent of his separate debts, and the surplus (if
any) in the payment of the debts of the firm.

50. Subject to contract between the partners,
the provisions of clause (a) of section 16 shall apply
to transactions by any surviving partner or by the rep-
resentatives of a deceased partner, undertaken after the

firm is dissolved on account of the death of a partner
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and before its affairs have been completely wound up:
Provided that where any partner or his representa-

tive has bought the goodwill of the firm, noting in this

section shall affect his right to use the firm name.

51.Where a partner has paid a premium on entering
into partnership for a fixed term, and the firm is dis-
solved before the expiration of that term otherwise than
by the death of a partner, he shall be entitled to repay-
ment of the premium, or of such part thereof as may be
reasonable, regard being has to the terms upon which
he became a partner and to the length of time during

which he was a partner, unless: —

(a) thedissolution is mainly due to his own miscon-
duct, or

(b) the dissolution is in pursuance of an agreement
containing no provision for the return of the

premium or any part of it.

Return of
Premium on
permature
dissolution.
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. 52. Where a contract creating partnership is re-
Rights where

partnership gcinded on the ground of the fraud or misrepresenta-
contract is

rescinded for tion of any of the parties thereto, the party entitled to
fraud or

misrepre- rescind is, without prejudice to any other right,
sentation.

entitled: —

(a) to alien on, or aright of retention of, the sur-
plus or the assets of the firm remaining after
the debts of the firm have been paid, for any
sum paid by him for the purchase of a share in

the firm and for any capital contributed by him;

(b) to rank as a creditor of the firm in respect of
any payment made by him towards the debts

of the firm; and

(c) to be indemnified by the partner or partners
guilty of the fraud or misrepresentation against
all the debts of the firm.
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53. After a firm is dissolved, every partner or his
representative may, in the absence of a contract be-
tween the partners to the contrary, restrain any other
partner of his representative from carrying on a simi-
lar business in the firm name or from using any of the
property of the firm for his own benefit, until the af-

fairs of the firm have been completely wound up:

Provided that where any partner or his representa-
tive has bought the goodwill of the firm, nothing in

this section shall affect his right to use the firm name.

54. Partner may, upon on in anticipation of the
dissolution of the firm, make an agreement that some
or all of them will not carry on a business similar to
that of the firm within a specified pariod or within
specified local limits; and, notwithstanding anyting

contained in

Right to
restrain from
use of firm
name of firm

property

Agreement
in restraint
of trade.
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section 27 of the Contract Act such aggreement shall

be valid if the restrictions imposed are reasonable.

55. (I) In settling the accounts of a firm after dis-
solution, the goodwill shall, subject to contract between
the partners, be included in the assets, and it may be
sold either separately or along with other property of
the firm.

(2) Where the goodwill of a firm is sold after dis-
solution, a partner may carry on a business competing
with that of the buyer and he may advertise such busi-
ness, but, subject to agreement between him and the
buyer,

he may not: —
(a) use the firm name,

(b) represent himself as carrying on the busi-
ness of the firm, or

(c) solicit the custom of persons who were
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dealing with the firm before its dissolution.

(3) Any partner may, upon the sale of the good-
will of a firm, make an agreement with the buyer that

such partner will not curry on any business similar to Agreement

in restraint

that of the firm within a specified period or within
of trade.

specified local limits, and notwithstanding anythin
contained in section 27 of the Contract Act, such agree-
ment shall be valid if the restrictions imposed are rea-

sonable.


http://www.cherrythitsar.org

http://www.cherrythitsar.org

2905cpdcd: madpoes 09

(?)

0058 qaepiel e6losp5[g[gé:ad
808288738@& e@%&n

22005086 B0pd 92008c05c§:BEP §o0pd
com&a} eep&rgaopders| Bxgneslfgoopd omeo
2238 gioncptiadecnod Bigneal[goop) $cd
$§839p8: 2006crEc§isé ga00t0x(gdEY
el cpbefEctiog copcSos oS’
20603l SERmlgE QPP secipoes
080 Jo 3¢ epdadoéol§eoome condaopd

o[ggoSeprennéeaodayé a3 cloeon
opp3godoopd sacopifgbeogepd


http://www.cherrythitsar.org

http://www.cherrythitsar.org

00 SteoSeaw)

CHAPTER (VII)
REGISTRATION OF FIRMS

Power to 56. The President of the Union may, by notifica-

exempt from
application
of this
Chapter

tion in the Gazette, direct that the provisions of this
Chapter shall not apply to the Union of Myanmar or to

any part thereof specified in the notification.

, 57. (1) The President of the Union may appoint
Appointment

of Registrars of firms for the purposes of this Act, and

Registrars
may define the areas within which they shall exercise

their powers and perform their duties.

(2) Every Rigistrar shall be deemed to be a public
servant within the meaning of section 21 of the Penal

Code.

Application 58. (1) The registration of a firm may be effected

for registra-
tion.

at any time by sending by post or delivering to the
Registrar of the area, in which any place of business

of the
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firm is situated or proposed to be situated, a statement
in the prescribed from and accompanied by the pre-

scribed fee, stating: —

(a) the firm name,

(b) the place or principle place of business of the
firm,

(c) the names of any other places where the firm
carries on business,

(d) the date when each partner joined the firm,

(e) the names in full and parmanent address of
the partners, and

(f) the duration of the firm.

The statement shall be signed by all the part-
ners, or by their agents specially authorized in this be-

half.

(2) Each person signing the statement shall also

verify it in the manner prescribed.

(3) A firm name shall not contain any of the fol-

lowing words, namely
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"Crown", "Emperor", "Empress"”, "Empire", "Impe-
rial", "King", "Queen", "Royal" ("President”,
"Union")1 or words ' expressing or implying the sanc-
tion, approval or partronage of the Government of the
Union of Myanmar, or any Government in India or
Pakistan, except when the President of the Union sig-
nifies his consent to the use of such words as part of

the firm name by order in writing.

59. When the Registrar is statisfied that the provi-
sions of section 58 have been duly complied with, he
shall record an entry of the statement in a register called

the register of firms, and shall file the statement.

60. (I) When an alteration is made in the firm name
or in the location of the principal place of business of
a registered firm, a statement may be sent to the Reg-
istrar accompanied by the prescribed fee, specifying
the alteration, and signed and verified in the maner

required
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under section 58.

(2) When the Registrar is satisfied that the provi-

sions of subsection

(1) have been duly complied with, he shall amend
the entry relating to the firm in the register of firms in
accordance with the statement, and shall file it along
with the statement relating to the firm filed under sec-

tion 59.

61. When a registered firm discontinues business
at any place or begins to carry on business at any place,
such place not being its principal place of business,
any partner or agent of the firm may send intimation
thereof to the Registrar, who shall make a note of such
intimation in the entry relating to the firm in the regis-
ter of firms, and shall file the intimation along with
the statement relating to the firm filed under section

59.

62. When any partner in a registered firm alters

Noting of
closing and
opening of

branches.
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his name or permanent address, an intimation of the
alteration may be sent by any partner or agent of the
firm to the Registrar, who shall deal with it in the man-

ner provided in section 61.

63. (I) When a change occurs in the constitution
of a registered firm any incoming, continuing or out-
going partner, and when a registered firm is dissolved
any person who was a partner immediately before the
dissolution, or the agent of any such partner or person
specially authorized in this behalf, may give notice to
the Registrar of such change of dissolution, specify-
ing the date thereof; and the Registrar shall make a

record
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of the notice in the entry relating to the firm in the reg-
ister of firms, and shall file the notice along with the
statement relating to the firm filed under section 59.
(2) When a minor who as been admitted to the ben-
efits of partnership in a firm attains majority and elects

Recording of
to become or not to become a partner, and the firm is Withdrawal

of a minor.
then a registered firm, he, or his agent specially autho-
rized in this behalf, may give notice to the Registrar that
he has or has not become a partner,and the Registrar
shall deal with the notice in the manner provided in sub-

section (I).

64. (I) The Registrar shall have power at all times
to rectify any mistake in order to bring the entry in the Rectification
of mistakes.
register of firms relating to any firm into conformity
with the documents relating to that firm filed under this

Chapter.

(2) On application made by all the parties who have

signed any document relating to a firm filed under this


http://www.cherrythitsar.org

http://www.cherrythitsar.org

2905cpdcd: madpoes ee

2005360 6ul [gaodséercy eocaonqepdl
(1) svgodepdcliopt sagedepdaltity aaipbogbepic)

sageSocspcSeoo: 302:603§ qe00 92q0SeEEPOS 6N
°.%°>5§: 0880l ggudeqpodang 900808
ey i8f@iconef oorch oFbafogacd
ooésaaﬂ?cs saoeo80280$:ooé 903(’3038
cogoBeBobGinogiond g oS Agonci
s00teifg s 9dsiglidq wicdcde:
o 520000EdRgdonelops Bowncd ¢[gds
o gSobenepls Jrbo soo
oot gl foobonch o8 3 (2
¢ [ggo§roonong) spdco&ienddt: [gopdesondgod
Qeedl

B (o) 90500oEep§oopd 92005005c§8S050Br0R)
sagpisncgliaps 22000000c§20030mE 0oglie eepopts
GE=EGEn  odod gfseadioeg moéooo:ooé &0
05005c§:6¢ WAABEDP g dermdieieSerpd
[46coqs opdopdmenmyéicies mjsecys
[i€=0Eq$sancrmgaopdi

() g)eee§imq 0ol 2008rbcsied
05)r0pE0gaber08:0069903 COMLTIEEEARD


http://www.cherrythitsar.org

http://www.cherrythitsar.org

200 SteoSeaw)

Chapter, the Registrar may rectify any mistake in such
document or in the record or note thereof make in the

register of firms.

65. A Court deciding any matter relating to a reg-
Amendment 1Stered firm may direct that the Registrar shall make

of register . ] )
by orﬁer of any amendment in the entry in the register of firms

Court. . . < 1 - . .
o relating to such frim which is consequential upon its
decision and the Registrar shall amend the entry ac-

cordingly.

66. (I) The register of firms shall be open to in-
Inspection of spection by any person on payment of such fee as may

register and .
fleq  Deprescribed.

documents.

(2) All statements, notices and intimations filed
under this Chapter shall be open to inspection subject
to such conditions and on payment of such fee as may

be prescribed.
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67. The Registrar shall on application furnish to

Grant of
any person, on payment of such fee as may be pre- copies.
scribed, a copy, certified under his hand, of any entry
or portion thereof in the register of firms.

68. (I) Any statement, intimation or notice recorded
or noted in the register of firms shall, as againt any
Rules of

person by whom or on whose behalf such statement,  evidence.
intimation or notice was signed, be conclusive proof

of any fact therein stated.

(2) A certified copy of an entry relating to a firm
in the register of firms may be produced in proof of
the fact of the registration of such firm, and of the con-
tents of any statement, intimation or notice recorded

or noted therein.
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69. (I) No suit to enforce a right arising from a
contract or conferred by this Act shall be instituted in
any Court by or on behalf of any person suing as a
partner in a firm against the firm or any person alleged
to be or to have been a partner in the firm unless the
firm is registered and the person suing is or has been

shown in the register of firms as a partner in the firm.

(2) No suit to enforce a right arising from a con-
tract shall be instituted in any Court by or on behalf of
a firm against any third party unless the firm is regis-
tered and the persons suing are or have been shown in

the register of firms as partners in the firm.

(3) The provisions of sub-section (I) and (2) shall
apply also to a claim of set-off or other proceeding to

enforce a right arising from a contract, but shall not
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affect: —

(a) the enforcement of any right to sue for the dis-
solution on a firm or for accounts of a dis-
solved firm, or any right or power to realise

the property of a dissolved firm, or

(b) the powers of the oficial assignee, receiver or
Court under the Yangon Insolvency Act or the
Myanmar Insolvency Act to realize the prop-

erty of an insolvent partner.

(4) This section shall not apply: —

(a) to firms or to partners in firms which have
no place of business in the Union of
Myanmar, or whose places of business in
the Union of Myanmar are situated in ar-
eas to which, by notification under sec-

tion 56, this Chapter does not apply, or

(b) to any suit or claim of set-off not exceed-

ing one hundred kyats in value which is
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not of a kind specified in the Second Schedule to the
Myanmar Small Cause Courts Act or to
any proceeding in execution or other pro-
ceeding incidental to or arising from any

such suit or claim.

70. Any person who signs any statement, amend-
ing statement, notice or intimation under this Chapter
containing any particular which he knows to be false
or does not believe to be true, or containing particu-
lars which he knows to be incomplete or does not be-
lieve to be complete, shall be punishable with impris-
onment which may extend to three months, or with

fine, or with both.

71. (I) The President of the Union may make rules
prescribing the fees which shall accompany documents
sent to the Registrar of firms, or which shall be pay-
able for the inspection of documents in the custody of

the registrar of firms, or for copies from the register of

firms:

Provided that such fees shall not exceed the maxi
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mum fees specified in the Schedule.

(2) The President of the Union may make rules: —

(a) prescribing the form of statement submit-
ted under section 58, and of the verifica-

tion thereof;

(b) requiring statements, intimation and no-
tices under sections 60, 61, 62 and 63 to
be in prescribed form, and prescribing the

form thereof;

(c) prescribing the form of the register of
firms, and the mode in which entries re-
lating to firms are to be made therein, and
the mode in which such entries are to be

amended or notes made therein;

(d) regulating the procedure of the Registrar

when disputes arise;

(e) regulating the filing of documents re-

ceived by the Registrar;
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(f) prescribing conditions for the inspecrions
of original documents;
(g) regulating the grant of copies;

(h) regulating the elimination of registers and

documents.

(i) providing for the maintenance and form

of an index to the register of firms; and

() generally, to carry out the purposes of this
Chapter.

(3) All rules made under this section shall be sub-

ject to the condition of previous publication.

74. Nothing in this Act or any repeal effected there

Savings.

by shall afect or be deemed to affect: —

(a) any right, title, interest, obligation or liability
already acquired, accrued or incurred before

the 1st October, 1932, or

(b) any legal proceeding or remedy in respect of
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any such right, title, interest, obligation or liability, or
anyting done or suffered before the said date,

or

(c) anthing done or suffered before the said date,

or

(e) any rule of insolvency relating to partnership,

or

(f) any rule of law not inconsistent with this Act.
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Limitation Act-Arts. 106 and 120 - Suit for account of a dis-
solved Partnership and suit for dissolution of partnership and
account-Period of Limitation for-Existence of relationship of
partnership-Mixed question of law and fact - When necessary

to determine.

HELD : If the suit is for mere account of a dissolved partner-
ship, or in other words, if the suit brought is one after the dis-
solution of the partnership, then the period of limitation for
such a suit under Article 106 of the Limitation Act is three-
years from the date of dissolution.

However, if the suit is not for account only, but for dis-
solution and account, then the relevant article of the Limita-
tion Act is Article 120, and the period provided is six years
from the date when the right to sue accrues.
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In a suit for dissolution of partnership where limitation

is raised and when, in that regard, no express terms are em-
bodied in the agreement of partnership; and where also, aban-
donment of partnership rights by a partner is pleaded in view
of his conduct contrary to the relationship of the partnership,
the question as to whether, the relationship of partnership ex-
ists or not depending as it does on facts and circumetances,
and such question being a mixed one of law and fact, a deci-
sion must be arrived at by a Court basing upon proper issues,

and a careful appraisal of evidence adduced in those regards.

TAN SOON LEE V. YEO TONG HOE.
1568 B.L.R. (H.C.) 365.

Partnership Act - A firm has no separate entity - Liabili-
ties of partners to third party-S. 43- Dissolution of firm-
S. 32- Retirement of partner - Liability of retiring part-
ner-Discharge of - S.32 (3) - Liability of partner and
retiring partners - Successor firm- Right of suit on con-

tract made in favour of predecessor firm.

Under the Partnership Act, a firm whether constituted
orally or under a written deed does not have a seperate en-
tity. The liabilities of the partners to a third party remained
throughout the partnership until the partnership affairs are
wound up, either by an order of the Court, or voluntarily, and
after dissolving all the liabilities of the partnership. Even if it
is a partnership at will, s. 43 is quite expelicit that the firm
can only be dissolved by a partner after giving notice in writ-

ing to the other partners of his intention to dissolve the firm.
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Even if a partner desires to retire, s.32 of Partnership Act
lays down that he can do so (a) with the consent of all other
partners; (b) in accordance with the express agreement by
the partners; or (c), where the partnership is at will, by giving
notice in writing to all the other partners of his intention to
retire. As regards the retiring partner, liability to a third party
for the acts of the firm done before his retirement can be
discharged by an agreement made by him with such third
party and the partners of the reconstituted firm. But such an
agreement can a so be implied by a course of dealing be
tween the third and the reconstituted firm after the third party
has knowledge of the retirement of one of the partners. Under
sub-s. (3) of s.32, notwithstanding the retirement of a partner
from a firm, the retiring partner and the partners who
continue to be in the partnership are liable to a third party for
any act done by any of them which would have been an act
of the firm, if done before the retirement up to the time when

the retiring partner gives notice of retirment.

An oral partnership called Zeya Motor Works was
formed with five partners and the 2nd respondeut entered
into an agreement with the said firm for the sale to it of a
piece of land. About a year later one of the partners with-
drawn from the partnership and it started to function after
due registration, under a totally different name, “Zeya In-
dustrial Company”. The piece of land contracted to be sold
in Zeya Motor Works was sold by the 2nd respondent and
his wife; the 3rd respondent to the appellants. The 1st re-
spondent obtained a decree for specific performance of the
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contract for the sale of the land entered into between the
2nd respondent and Zeya Motor Works, the trial Court hold-
ing that because the rights and reliabilities of Zeya Motor
Works Continued to vest with the Zeya Industrial Company,
the right to sue on the agreement of sale made in favour of
Zeya Motor Works was enforceable by Zeya Industrial Com-
pany and that the firm of Zeya Motor Works was not dis-
solved at any time, and that withdrawl of one partner out of
five partners did not have the effect of dissolving the whole
partnership and that the identity of the firm was not destroyed
by the mere fact that one of the partners was replaced.

HELD : That in law Zeya Motor Works still exists in so far
as the enforcement of the suit contract is concerned, and that
the present newly constituted firm with new partners, i.e.
Zeya Industrial Company has no locus stand to institute the
suit for specific performance as against the 2nd and 3rd re-

spondents.

HELD ALSO : That the agreement to sell made in favour of
the living partners of Zeya Motor Works being obviously a
promise made to two or more living persons jointly and there
being no contrary intention appearing from the contract, the
right to enforce specific performance of the suit contract
which accrued to such partners jointly rests on them, and

that they themselves, or any one representing them, have or
has the right to file the suit.

UTHAN NYUNT AND TWO V. ZEYA INDUSTRIAL
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4

COMPANY AND TWO.
1960 B.L.R. (H.C.) 42l.

Partnership relating to a particular venture - What to be dis-

solved.

HELD: A partnership relating to a particular venture can only

be dissolved after the venture has come to an end.

TAN SOON LEE V. YEO TONG HOE.
1962 B.L.R. (C.C. 117.
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“The business permises and the good will contributed
by the 2nd Partner, shall absolutely become the property of
the firm on the executton of these presents and the business

permises shall be transferred to the firm in its name.”
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1962.BLR. (C.C.) 345.

Cause - Determination in-Basis, for. Partership - Ex-
istence of - Sharing of profits-Not necessarily indication of.
HELD : The determination in a cause must be founded upon
a case either to be found in the pleading or involved in, or
consistent with the case thereby mad.

Even though one of the terms of the agreement between
the plaintiff and the defendant was the sharing of profits this
would not necessarily make them partners:

AHKYIN V. LEE TAPE MAN.
1962 BL.R. (C.C.) 371.
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Sibolie Broopaf
1963 BLR. (C.C) 644.

(8) Civil Procedure Code application to set aside an ex-parte
decree in a summary suit under 0.37 of the C P, C. - de
cree against a dead person-nothing to set aside.

HELD: A decree against a firm in the name of the firm must
be deemed to be a decree against all the partners. But the
decree which had been passed after the death of both the part-
ners of the defendant firm without bringing their legal repre-
sentatives on the record must be regarded as a nullity and has
no existence in law. When decree is in fact no decree at all

there is nothing to be set aside and the present application to
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set aside will not therefore lie.

BABU BHAGWANDAS V- MESSRS.A. ABOO
BACKER AND CO.
1966 B.L.R. (C.C) 3.

)
§&écoSoneprdeoqd

oeprofoie
ooeproplod: Broocbee egoe
BiSocorbeGforfEsonlen (g
$¢
0ELdqOfgn: og$ie¢ wOLr8eqaEll G (0oepidyp:) *

22900cpdciqéupiancdl madegdooqlionq cpodeqpoogd
qéio3tegept qodefogas coepigad¢-29908crd(gés
22050068080 9 | J)- 2299E881005 290dcdc:
o> oogoobsfcic dEpfioosobefomolie oy
B A5Pogh s0000> e G- opobios
22050063080 Bo-080 9 - [gpdapcdaBeant mcfogdd:

GrEéBiaf em0Gsn
%* O@Gg ??& O’)SPSG@:JGLS’)?OS tolo] |



http://www.cherrythitsar.org

http://www.cherrythitsar.org

oJe SteoSeaw)

0tfgodeued 1 1 92006008[gE: sacbpoesode o ()
2q §05Qadarpy 90qEmedinpd meodwdesim
2y 068:8:c5a8, ¢[p:(§eoind g 00§03
n&godadolayé safgn: sr0glepiornem BefgEapsaopd:
206003905 VgD ePreondes BevoPdI 2egEemim
cfogsGepi? GEo3e0ia00 epdon clroomo§arory(ds e
EBeeioes wBSgeeord: mocmrcpafcfeooord
&3 0600 Foddead §09rdR) 2egcacsys
2005606c§:Al o[mpi(§eion: coi208 500503
n&podaaepdgdopdt 92008c0desial [§gEondiBiaopd
2098t :6[gaCimdd [¢60pd 93l e[p:[§epial
©C020gCePIadee5 cLP3iemtH 6§o050003 Ep5icoEd
20 qcepiadecwSmpSieonés 88 wemr903 s
con&:a83§ §eoopd §odgodanrpy 20g9E oS¢
e[pGepradeomné:d[[e: olgdeomreforé: gec3gcué
o e SRBeng ovocoqgipd ol it
§050905990:0p) 90gEeedl comliad[géie dod08epd

[gdaopSn

2006008[g& 9a05p0es08e o p)p¢ aofpoldagyé
sepgpdoncdadesnt saelopéilogigifges Bevoopdi
sepfgpdacdBeant seeloyiognfgéiad epdadepddlgand
Q30 086 9 | ;¢ 9039008 [gadaot0pdl 9oddcEo:E
20p) 22000000 §i0 §0daMABRE 080 Bpoag 920056005cE:


http://www.cherrythitsar.org

http://www.cherrythitsar.org

2905cpdcd: madpoes o Je

9ob00Ecepen: sacloypfoyiqepdoalgt [g$ondiseagpe
3% 00&e00860080R¢ efogRlgrean sagpigpdonad Beené

IL e

saclop&ilogmge: [gdoopdon eodargepdlgdoogdi

EPLDIPROD 11 8qeqeslr ©gomd(§)
oepidept () (U)

6 (g)sropcS 1 u eslfgélgéatu

oepd (p)eacged 1 1 Bronlewndu

ooeprafoi Broocdew 1 1 ooepiad [gpdogoradeeeod
09 /0 | (wesomdacdesgnmd)m mep:d 0Ecoudqdfgrays:
§¢ oodedeeplioddesg Go55Sm0elapigdlogoopd Bicoodi
Sio0adfg¢ mfgEomuday Big§roéiadened] mabegdeongts
%9 RA>ea3p} qlidfeg 9,09 0 9ofg eeelops:
9a30pd96(gdo0opd

e coeprduEudqdgn: og§i8S0den eepliodd
cepGP$0PD 22006005c§:0009 [gdefopp oreprdcrSe§ianpd
o6 Jo1 cecw 9qadegRc 8805¢ 6g 90,000 MS 9B
6g0de0aEagE 0dL 0 06 9a0%s$:{y¢ dadegdoretiong
cqp0raefe 69953600916 deont gYddeurdelogdtn 923d
o@pperq egema’ 9ac8codegdep okl ffco pogod
6503¢ 0oe259000 Se§Pd Eogiong glicReg 0ocolt:
92,090 Jofgr: curg§folgé somiBeadcopd: cutand


http://www.cherrythitsar.org

http://www.cherrythitsar.org

opo SteoSeaw)
Be:elgoolss ooeprgdaelond: saadigieoncopdi

nBwomepd Spomgém 88pd oeh Jai p3eodeo
Jea0e5038 wafgarannqlepisd gRagodencobiondedt obs
o7 9000005c§ie §0509a536(oPl Bg§aRodeImEiye
ooeprcdade GaErdeon efRiegadeuinda§ cyssregiepion
omo§aefopdn e 22006c5c§ie s0dade(rE03
018§ 226c850mEionsé saecmMdemd [§§ermEioncd
3¢ 0@l ja1 ocdmEom Joqodesd eelgpgelogats
Befopé mepicdeontiadeor egepiod 88cEauig§ 000§
o8efoypé: cegioopdl

Y$0oepEdepin 6g 90,000069B DAegdoraHHEE
ooepiclode eapoy WEdVFED olgieondopd opbeal eGeo
Roq3e538 92,0900 golgarecial §oopdsatio; ofes
clo3 92008006c§:920305 coepiclcde egeqrend(aiydy
20cepo0pd mdigtimesgs ooepicdeomntiadaopd egap:
Beute0dgs omosefelod: cegfogecoadi

S?G)CTSO’I 8’35;?(?88‘](300%9?60‘1‘ ﬁméé GS?’JOSO"I
COMYODEETE DOdSEHFIN

I. Did the 3rd defendant leave the partnership business of

the 1st defendant by selling his shares out right to

the 2nd defendant and to U Tha Tun and U Tin Oo,
the partners of he said business with all the past and
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future liabilities including the suit debt as per deed,
dated 29th August 1962 ?

2. Was the fact that the 3rd defendant left the partnership
advertised in The Guardian, dated 20th September

1962 ?
3.  Are the defendants or any of them liable for the suit
amount ?
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" The right which a manufacture has in his trade mark is the
exclusive right to use it for the purpose of indicating where, or by
whom, or at what manufactory, the article to which it is affixed
was manufactured. As soon, therefore, as a trade mark has been
so employed in the market as to indicate to purchasers that the
goods to which it is attached are the manufacture of a particular

firm, it becomes, to that extent, the exclusive property of the firm."
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" 58 (1) The registration of a firm may be effected at any time by
sending by post or delivering to the Registrar of the area, in which
any place of business of the firm is situated or proposed to be situ-

ated, a statement in the prescribed form and accompanied by the
prescribed fee, stating -

(a) the firm name.
(b) the place or principal place of business of the firm.

(c) the names of any other places where the firm carries on

business.
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(d) the date when each partner joined the firm.

(e) the names in full and parmanent addresses of the part-

ners and

(f) the duration of the firm.

The statement shall be signed by all the partners, or by their
agents specially authorized in this behalf.

(2)  Each person signing the statement shall also verify it in

the manner prescribed.”
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" Clause 57.- Under the original draft of sub-clause (1), the va-
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lidity of the registration of a firm could be disputed on the ground
that its principal place of business does not lie within the area in
which it has been registered. To avoid this we propose that regis-

tration may be effected in any area in which the firm carries on

business."
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(14)

CIVIL FIRST APPEAL

Before U Tun Tin and U Sein Thinn, J1J.

H.T. AHUJI AND SEVEN OTHERS (APPEL.-
LANTS)

V.
DAW HLA YIN AND ONE (RESPONDENTYS). *

Partnership business- deed of retirement- suit on the basis of
the accounts taken- Arbitration Act s.34- filing of an ap

plication for stay of proceedings by a party to an arbitra

% Civil First Appeal No.24 of 1966. Against the decree of the O.S.
of this Court in Civil Regular Suit No. 7 of 1962.
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tion agreement- Contract Act s.28 Exception I Clause 2-
whether operative in view of the application of the Specific
Relief Act in the area where the suit had been brought- Evi-
dence Act s.34- whether the balance-sheet drawn up with
the approval of the parties be treated as the basis of the
plaintiffs, clain-whether interest be allowed between the

parties.

By a deed of partnership the deceased P.C. Ghosh, now repre-
sented by the respondents, was one of the partners of a partnership
business. By a deed of retirement the deceased agreed to retire from
the business. The accounts were then gone into by a qualified ac-

countant in accor dance with the agreement.

Held : The suit was based on the agreement embodied in the
deed of retirement which had no reference to the arbitration clause
contained in the partnership deed. The terms of the partnership
deed had in effect been superseded by the deed of retirement.
Moreover no objection to the jurisdiction of the court on this score
was made before the filing of the written statement by the defen-
dant. S. 34 of theArbitration Act contemplates filing of an applica-
tion for stay proceedings by a party to an arbitration agreement at
any time before the filing of written statement. No such application
had ever been filed by the defendant in this case. Regarding clause

2 of Exception I to s. 28 of the Contract Act it may be pointed out
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that the same was not operative in view of the application of the
Specific Relief Act in the area where the suit had been brought. It
is therefore held that the contention that the suit was not maintain-

able as being premature is untenable.

Held further : Under S.34 of the Evidence Act the entries in
the account books kept and prepared in the ordinary course of busi-
ness by themselves do not prove the liability of a party to the suit.
But the balance-sheet having been drawn up with the approval of
P.C. Ghosh who had not at any time questioned its correctness he
could not be allowed to say that it was insufficient to attach liability
upon him. Therefore the trial Court was justified in treating the

balance-sheet, basis of the plaintiffs' claim, to have been proved.

Dogar Mal and others v. Sunam Ram and others, A.LR.
(1944) Lah. 58, referred to.

Held further : As a general rule interest is not allowed be-
tween partners even during the continuance of the partnership

unless there is an agreement or trade custom.

Dipchand Golomal v. Kishnibai and others, A.L.R. (1928) Sind
133, referred to.

U Chan Tun Aung for the appellants.

U Tin Maung for the respondents.

U SEIN THINN, J- The deceased P. C. Ghosh, who is
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represented in this case by his wife and daughter, was one of the
nine partners in the firm which carried on the partnership business
in the name and style of Messrs. Ahuja Radio House as well as of
Ahuja Ghosh and Company. The capital of the firm was K 100,000
out of which P.C. Ghosh contributed K 26,428. It was provided by
the partnership deed that the net profits and losses after payment of
outgoings were to be shared by the partners in proportion to their
shares in the partnership capital. By the deed of retirement dated
the 30th day of December 1959, which was executed by all the
partners, it was recited, inter alia, that all the partners except M.T.
Ahuja had agreed to retire from the business as from the first day
of June 1959; that the said M.T Ahuja was to continue the business
as the sole continuing proprietor; that the partnership accounts were
to be taken as at the 31st day of May 1959; and that the profits and
losses were to be shared in accordance with the terms embodied in
the partnership deep dated the 2nd March, 1958. It appears that in
accordance with the aforesaid agreement and at the instance of P.C.
Ghosh and M.T. Ahuja, who were described as working and man-
aging partners respectively, the accounts were gone into by one
A.S.Hakeem, a qualified Accountant, who inally prepared a bal-
ance sheet showing the total amount owed by P.C. Ghosh to be K
29, 491.83 being the amount be had overdrawn and his share of
contribution to the loss incurred by the parnership for the period

ending 31st, May, 1959. It was also found out that P.C. Ghosh was
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also liable to pay income and super taxes amounting in all to

K 19,157.90.

On the basis of the accounts then taken the plaintiffs appellants
field a suit against P.C. Ghosh in Civil Regular Suit No. 7 of 1962
of the Original Side of this Court for recovery of K 51,743.92 be-
ing the aforesaid sums plus interst payable on these amounts from
31st December 1959 to 30th January 1962 at the rate of 3 per centum
per annum. The defendant P.C. Ghosh filed a written statement by
which he denied the correctness of the amount claimed by the plain-
tiffs and further contended that the suit against him was not main-
tainable inasmuch as the partnership was not registered ; that the
partnership still subsisted as he was compelled to sign the deed of
dissolution by reason of coercion, threat, misrepresentation and
fraud ; and that the suit was also barred by limitation. None of the
defences raised by the defendant found favour with the learned
trial Judge who was of opinion that there had been dissolution of
partnership consequent on the execution of the deed of retirement
and that the amounts shown in the balance-sheet were proved ex-
cept that the defendant was entitled to the benefit of his share of
incometax refund which proportionately worked out to be
K 5,193.10. A decree for the sum of K 46, 173.31 only was there-
fore passed with proportionate costs in favour of the plaintiffs. The

plaintiffs who were dissatisfied with the disallowance of their claim
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in respect of the sum of K 5,193.10 preferred an appeal while a
crossappeal was also field by the legal representatives of P. C. Ghosh
as against the entire decree passed by the trial Court. By consent of
the learned counsels for the parties the arguments in both cases
were heard together and this judgment of ours will therefore cover

both the appeals.

The main grounds of appeal put forward by the legal represen-
tatives of P.C. Ghosh were that the suit was not maintainable as
being premature and that no decree should have been passed with-
out first ordering accounts to be taken between the partners of the
firm. It was also contended that no interest ought to have been
allowed in such a case as the present where the partnership deed
was silent regarding payment of interest on dissolution. In support
of the contention that the suit was not maintainable as being pre-
mature our attention has been invited to clause 31 of the partner-
ship deed which contemplated settlement by arbitration regarding
disputes between partners in respect of the matters relating to ther
partnership. Reference was also made to clause 2 of Exception 1 of
section 28 of the Contract Act. This question however is to our
minds hardly relevant as the suit was based on the agreement em-
bodied in the deed of retirement which had no reference to the
arbitration clause contained in the partnership deed. The terms of

the partnership deed had in effect been superseded by the deed of
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retirement. Moreover no objection to the jurisdiction of the Court
on this score was made before the filing of the written statement by
the defedant. Section 34 of the Arbitration Act contemplates fil-
ing of an application for stay of proceedings by a party to an
arbitration agreement at any time before the filing of written state-
ment. No such application had ever been filed by the defendant in
this case. Regarding clause 2 of Exception 1 to section 28 of the
Contract Act it may be pointed out that the same was not opera-
tive in view of the applicability of the Specific Relief Act in the
area where the suit had been brought. We are accordingly of opin-
ion that the contention that the suit was not maintainable as being

premature is untenable.

It was next contended that the claim of the plaintiffs should
not have been decreed on the basis of the balance-sheet alone
and that the accounts should have been first ordered to be taken
between the partners. Various rulings were presented before us
as authorities for this proposition. But they all relate to cases between
partners for dissolution of partnership and for accounts. Here in
this case the suit was brought on the deed of retirement which had
virtually dissolved the partnership, the deed having contemplated
retirement of all the partners except one to carry on the business
as the sole proprietor. The terms of the deed were admittedly

agreed upon by all the partners including P.C. Ghosh and that it


http://www.cherrythitsar.org

http://www.cherrythitsar.org
Joo SreonfSeowy
was in accordance with one of its terms that accounts had
been gone into by the auditor S.A. Hakeem who had drawn up
the balance-sheet which was not objected by P.C. Ghosh at any
time before his demise. Moreover the balance-sheet was proved to
have been drawn up by reference to the account books which were
accessible to all the partners; and from the evidence of S.A. Hakeem
as well as of the documents filed as Exhibits A and B in the record
of the lower Court proceedings it was clearly made out that the
balance-sheet was prepared with the joint consent of P.C. Ghosh
and H.T. Ahuja, another partner of the firm. No doubt undr section
34 of the Evidence Act the entries in the account books kept and
prepared in the ordinary course of business by themselves do not
prove the liability of a party to the suit. But as pointed out by the
learned trial Judge the balance-sheet having been drawn up with
the approval of P.C.Ghosh who had not at any time questioned its
correctness he could not be allowed to say that it was insufficient
to attach liability upon him. In this connection, we need only to
reiterate the ruling in the case of Dogar Mal and others v. Sunam
Ram and others (1) cited by the lower Court where the following

observations were made:

" The partnership account books being accessible to all the

partners, and being kept more or less under the surveillance of

1) A.LR. (1944)N Lah. 58.
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them all, are prima facie evidence against each of them, and,
therefore, also, for any of them against the others, it is not open
to the defendants to ask that the partnership account books re-
lied on by the plaintiffs be formally proved or to contend that

they were not primafacie evidence against them. "

For the reasons set out above we would hold that the trial Court
was justified in treating the balance-sheet, basis of the plaintiffs'

claim, to have been proved.

However in allowing the claim of the plaintiffs in respect of the
sum of K 3,095.19 as interest we are of opinion that the trial Court's
order cannot be sustained. As a general rule interest is not allowed
between parners even during the continuance of the partnership
unless there is an agreement or trade custom. We are frotified in
this view by the ruling in the case of Dipchand Golomal v. Kishnibai
and others (2) where it was held that although interest is payable to
a partner on money paid or advanced by the partner for partnership
purposes beyond the capital he has agreed to subscribe as a gen-
eral rule interest should not be allowed between partners unless
there is an agreement or trade custom. No such agreement was
incorporated in the deed of retirement and there is nothing or record
of the lower Court in proof of the circumstances which would en-

title the plaintiff to claim interest as against their erstwhile partner

@) A.LR. (1928) Sind, 133.
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P.C. Ghosh. Moreover the interest claimed was in respect of
the period subsequent to the dissolution of the partnership. We

would therefore hold that the claim of the plaintiffs regarding in-

terest should be disallowed.

The plaintiff's claim inclueded the amounts payable by P.C.
Ghosh on account of income and super taxes. It was common ground
that there had been a refund of K 19,650.12 which was not taken
into consideration when the balance-sheet was drawn up. The
learned trial Judge therefore held that as the firm was benefited by
the refund P. C. Ghosh was entitled to have K 5,193.10, his propor-
tionate share, to be deducted from his total liabilities. The learned
Counsel for the plaintiffs however contended that the income and
super taxes were paid out of monies borrowed by the firm and as
such P.C. Ghosh was not entitled to the benefit of the refund. We
are unable to follow the line of contention put forward by the learned
Counsel. The amounts due in respect of the income and super taxes
from whatever sources the same had been paid had been debited to
the account of P. C. Ghosh and it would be inequitable to hold that
he was not entitled to be benefited by it. We are therefore of opin-
ion that the trial Court was correct in allowing P.C. Ghosh to enjoy
his proportionate share of the refund of income-tax. In the result
we would hold that the plaintiffs are entitled to a decree for K
46,173,31- K3,094.19= K 43,079.12 only. We would accordingly
modify the drcree passed by the lower Court with proportionate

costs thereof.
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For the reasons given in our judgment dated the day of Decem-

ber, 1967 this appeal is dismissed with costs.
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